
MANAGEMENT AGREEMENT


This Management Agreement (hereinafter “Agreement”) is entered into as of December 22, 2011 by and between the Cumbres & Toltec Scenic Railroad Commission, hereinafter referred to as “the Commission”, and Heritage Rail  Management, L.L.C., a Colorado limited liability company, which shall be registered in New Mexico, hereinafter referred to as “HRM”. The Commission and HRM are hereinafter sometimes referred individually as a “Party” and collectively as the “Parties”.

WITNESSETH:


WHEREAS, the Colorado State Legislature and the New Mexico State Legislature authorized the Commission to acquire and operate the Cumbres and Toltec Scenic Railroad (hereinafter referred to as “the Railroad”) within the States of Colorado and New Mexico for promoting the public welfare by encouraging tourism and facilitating the use of recreational and educational facilities in the remote areas of the States.  Section 24-60-1901, C.R.S. (1973) and NMSA 1978, §16-5-1 though §16-5-13 hereinafter referred to as “Enabling Statutes”;


WHEREAS, the Commission acquired the Railroad together with locomotives, rolling stock, equipment, tools, rights of way, station facilities and related real and personal property;


WHEREAS, the purpose of the Enabling Statutes is to ensure the continued operation of rail service on the Railroad;


WHEREAS, the railroad operates services that are important to regional economic development and creates a regional economic impact that otherwise might not be justified by financial operating results;



WHEREAS, the Commission has issued a request for proposals to operate the Railroad and HRM has responded with a proposal and represented that it is fully capable, qualified and financially responsible to manage the Railroad for the purpose of the Enabling Statutes;


WHEREAS, in its proposal HRM has indicated its willingness to comply with the Enabling Statutes, the conditions imposed by this Management Agreement and with all applicable federal, state and local requirements on the management and operation of the Railroad;


WHEREAS, the Commission has accepted HRM’s proposal and the Parties therefore desire to enter into this Management Agreement in accordance with its terms and conditions to provide for the continued operation of the Railroad;

WHEREAS, as represented by HRM, HRM is not a successor in interest to, nor otherwise affiliated in any manner with, the prior Manager of the Railroad, the C&TS Management Corp., a New Mexico non-profit corporation (the “C&TSMC”), with which the Commission contracted for the operation and management of the Railroad under a Management Agreement commencing on April 1, 2008 and terminating on December 31, 2011 (the “Prior Management Agreement”).  HRM does not assume, and shall not be responsible or liable for, any obligations or liabilities of C&TSMC arising under the Prior Management Agreement, or otherwise arising or occurring by operation of law or by or on account of any other reason whatsoever, including but not limited to claims or demands by present or former employees of C&TSMC.  The Commission makes no representation in this respect and does not indemnify, hold harmless, or otherwise make any promises to HRM with respect to any such claims or demands. 


WHEREAS, this Agreement, by the signatures of the Parties and the noted approvals of appropriate agencies and authorities satisfies all required approvals, clearances and coordination, is entered into pursuant to the Enabling Statutes and Section 24-60-1900 C.R.S. and NMSA 1978, §16-5-2, which provisions ratified the Cumbres & Toltec Scenic Railroad Compact.

NOW, THEREFORE, the Parties agree as follows:

1. CONFLICT WITH STATUTES:  In the event that any provision of this Agreement is in conflict with the applicable statutes of either Colorado or New Mexico, the provisions of the statute(s) shall control to the extent and only to the extent necessary for compliance with the applicable statute(s); the remaining provisions of this Agreement shall remain operable.

2. PURPOSE OF AGREEMENT:  The purpose of this Agreement is to ensure that the Railroad is managed, operated, maintained, kept in good repair, improved and enhanced through this Agreement to the betterment of the States of Colorado and New Mexico. The purpose of this Agreement is to be accomplished by the management of the business of the Railroad by HRM in cooperation with the Commission.

3. TERM OF AGREEMENT:  The initial term of this Agreement shall             commence on January 1, 2012 and terminate on June 30, 2017.  HRM will have the option to extend this Agreement for one or two successive two-year extensions by providing the Commission with written notice of the first extension not less than 180 days prior to the expiration of the initial term of this Agreement and not less than 180 days prior to the expiration of the optional first extended term. 

4. DUTIES, OBLIGATIONS AND RESPONSIBILITIES OF THE COMMISSION: The Commission shall and hereby agrees to:

A. Authorize HRM to manage and operate the Railroad and Agreement Property (including all activities normally associated therewith) using the name Cumbres & Toltec Scenic Railroad, in accordance with the Operating Budget (as hereinafter defined) and this Agreement through the use and occupation of the assets and property both real and personal, owned by the Commission and available for fulfillment of the purposes of the Enabling Statutes, including, but not limited to:

(1) Locomotives and Rolling Stock;

(2) Chama Terminal;

(3) Antonito Terminal;

(4) Right-of-Way, roadbed, track, and Line Side Structures;

(5) Shop, Track Maintenance Equipment, and vehicles

(6) Intellectual Property, i.e. trademarks, service marks, marketing 
materials, etc.

(Items 1-6 are hereinafter referred to as the Agreement Property)

Prior to August 1, 2012, all bridges, trestles and other track structures on the Railroad shall be inspected, in accordance with FRA guidelines, at the Commission’s expense, by a licensed professional engineer acceptable to HRM, and any defects or other conditions requiring attention shall be repaired or replaced at the expense of the Commission. 

B. Pay the guaranteed management fee to HRM specified in Paragraph 6. D and, subject to the availability of sufficient funds, the additional Incentive Payments specified in Paragraph 6. E, reimburse the expenses of HRM, and advance working capital needed for the operation and maintenance of the Railroad as agreed to and specified in Section 6 of this Agreement.  The Commission will pay the cost of the materials, supplies, utilities, outside service contractors and miscellaneous costs and expenses directly to the suppliers, and provide all the accounting functions for those costs and expenses.

C. Assist HRM in the development of an annual Operating Budget for the operation and maintenance of the Railroad including regular trains and special trains.  The Operating Budget includes but is not limited to projected passengers and revenue for Regular Trains and Special Event Trains (As defined in Section 6E)  and all operating and overhead costs, including employee costs, costs for Regular and Special Event Trains and the costs of work to be subcontracted to any third party (including The Durango & Silverton Narrow Gauge Railroad Company), and management fees of HRM based on a 12-month fiscal year of the Commission commencing on July 1st of each year (the Operating Budget).  An approved Operating Budget covering the second half of the current fiscal year is attached hereto as Exhibit A.  The Operating Budget for each of the five remaining fiscal years of the initial term of this Agreement, and for any extensions, is to be submitted to the Commission on or before the Commission’s March meeting in each year beginning in 2012, for Commission approval or revised until approved by the Commission. HRM will submit an operating management plan including a recommended train schedule and fares for the season as part of this operating budget.  In coordination with HRM, develop a Capital Projects Budget.  The budget will be submitted to the Commission prior to the 1st quarter Commission meeting for review.

D. Funding for the maintenance and operation of the Railroad, including marketing of the Railroad and the guaranteed management fee will come from operations through the annual budgeting process.  These may be augmented by other sources if available.  The primary fund raising responsibility of the Commission will be capital maintenance dollars, including those for track, engine and revenue rolling stock overhaul and upgrade.  

E. Negotiate and approve or disapprove amendments to the Agreement and the Operating Budget at any time within the term of this Agreement.

F. The Commission will consider and approve or disapprove proposed expenses over twenty thousand dollars submitted by HRM that would exceed the Operating Budget for the year in question. 

G. The Commission may separately contract with and fund HRM to manage and perform capital projects related to the Railroad. Management fees for these projects are included in the guaranteed management fees and no additional management fees will be charged by AHR, unless otherwise agreed by the Commission.  Another contractor may be designated by the Commission to manage and perform a particular project, which may include The Durango & Silverton Narrow Gauge Railroad Company.    

H. Acquire and maintain insurance as specified in Section 14 hereof.

I. In accordance with the approved Operating Budget, the Commission shall, in consultation with HRM, contract for the operation of meal and concession service at the Osier Colorado facility with a separate contractor capable of providing those services.  

 5.  DUTIES, OBLIGATIONS AND RESPONSIBLITIES OF HRM: HRM shall and hereby agrees to: 

A. Subject to Commission policy direction and priorities, HRM will manage the operations of the Railroad and related capital projects under the name Cumbres & Toltec Scenic Railroad; provided, however, that the consent of HRM shall be required if such policy direction or priorities would alter or enlarge the obligations or responsibilities of HRM under this Agreement; 

B. Provide management and execution of the Advertising and Marketing Plan which is part of the overall Operating Budget to maximize ridership subject to the approved Operating Budget; 

C. Provide management and oversight of construction projects and contracts (hereinafter “Projects”) for any such Projects for which the Commission designates HRM as Project Manager under the terms, including the guaranteed management fee payable to HRM, of specific contracts for those Projects.  HRM shall provide the selection and oversight of any consultants involved in railroad construction projects for which HRM has been designated Project Manager; the selection of consultants costing less than or equal to twenty thousand dollars will be at the discretion of HRM, provided such costs are within the Capital Budget, and meet procurement requirements of application funding source(s). while for consultants costing more than twenty thousand dollars, HRM shall submit a proposal to the Commission for approval;

D. Maintain adequate, complete and accurate records for purposes of an annual audit and periodic reviews by the Commission; 

E. Within the limits of the approved Operating Budget, provide adequate, trained and appropriate staff, hired locally if possible, for the operation of the Railroad and the other responsibilities, duties and obligations of HRM under this Agreement; 

F. Employ, supervise and manage all staff for the operation of the Railroad and its business and the Agreement Property, including train operations, the Chama and Antonito shops, reservations, ticket purchasing, and track department and administration, and determine the terms and conditions of such employment, the cost of which shall be paid by the Commission as specified in Section 6 of this Agreement; 

G. Within the limits of the approved Operating and Capital Budget, reasonably compensate all employees, withholding appropriate taxes and deductions required by law and in accordance with personnel policies and benefits established for employees, and prepare and file all reports, notices and filings for such employees as required by law, the cost of which shall be paid by the Commission as specified in Section 6 of this Agreement;

H. Acquire and maintain insurance as specified in Section 14 hereof.

I. Follow all applicable labor laws as to hours of service, minimum wages, overtime pay and benefits, the cost of which shall be paid by the Commission as specified in Section 6 of this Agreement;

J. Not discriminate in employment practices or offering or providing services to the public on account of race, religion, color, sex, national origin or ethnicity, disability or veteran status;

K. Not discriminate on the basis of residence locale of applicant or employee, except as noted in Section 5,E., above;

L. Acquire, maintain and pay health insurance for full-time permanent employees, the cost of which shall be paid by the Commission as specified in Section 6 of this Agreement;

M. Develop an Operating Budget in cooperation with the Commission as per Section 4 of this agreement;

N. Provide scope of work plans for all departments with proposed budgets, for review and action by the Commission;

O. HRM shall have the sole responsibility for the management and operation of the current reservation system and any replacement system implemented during the term of this Agreement, the cost of which shall be paid by the Commission as specified in Section 6 of this Agreement; 

P. Provide all daily revenue detail and payroll accounting functions for the Railroad and its business, the cost of which shall be paid by the Commission as specified in Section 6 of this Agreement;

Q. Comply with 1978 NMSA §6-10-3 concerning the deposit of revenues generated by the operation of the railroad excluding federal funds or revenue which is otherwise exempt from New Mexico law;

R.  Submit monthly funding and expense reports and weekly passenger counts to the Commission and access to reservations data on an as requested basis by the Commission;

S. HRM has the authority to increase or decrease line item budget amounts, by up to twenty thousand dollars, without prior authorization of the Commission.  HRM will not decrease the marketing budget without the concurrence of the Commission, but has the discretion to increase the marketing budget by up to twenty thousand dollars in excess of the budgeted amount. Communication of the changes to the Commission is  HRM’s responsibility.  The Operating Budget will be divided into a monthly plan and that plan will be the basis for exercising this authority;

T. Submit proposed expenses and justification to the Commission for consideration and approval prior to incurring such expenses over twenty thousand dollars for items that would exceed the approved Operating Budget. In an emergency the president, general manager or other authorized officer of HRM has the authority to take action and incur expenses that are reasonable and necessary to safeguard life and railroad property, which expenses shall be reimbursed by the Commission, and HRM shall notify the Commission as quickly as possible of the situation.

U. Use the Agreement Property: (a) to operate primarily steam powered passenger excursion trains and conduct special rail events, (b) display historic and educational exhibits, (c) provide related public services, and (d) to make repairs or maintenance or improvements to the Railroad as required or allowed by this Agreement.  HRM shall have no right under this Agreement to use the Agreement Property, or to allow any third party to use the Agreement Property, for any purpose that is inconsistent or conflicting with the continued provision of rail service on the Railroad, without the express written consent of the Commission.  The Railroad is listed on the National Register of Historic Sites and use, modification, repair, or improvement of the Agreement Property is subject to review and approval or denial of such by the State Historic Preservation Officer (SHPO) in Colorado and New Mexico;

V. Comply with, and assure that its subcontractors comply with all applicable state and federal laws and rules and regulations, including rules and regulations of the Federal Railroad Administration (FRA) regarding operations and reporting requirements pertaining to the Railroad with copies of all reports forwarded to the Commission;

W. HRM shall not make a material change in, or sell, scrap, salvage, remodel, etc., any equipment, rail, trackage, or any part of the Agreement Property, without the prior written approval of the Commission;

X. Establish and collect passenger and special event ticket fares, subject to prior approval by the Commission of more than a three percent (3%) annual increase in regular passenger fares, and deposit the same into a Commission bank account.  In addition, the Commission hereby approves the establishment and collection, of a five percent (5%) Historic Preservation Fee to be added to the price of all passenger and special tickets. The funds from the Historic Preservation Fee shall be deposited into a Commission fund and accounted for separately; 

Y.  If HRM desires to employ the services of an outside contractor to provide services under this Agreement which is not provided for in the approved Operating Budget and will cost more than twenty thousand dollars, HRM shall request approval from the Commission in advance by providing a written description of the services to be provided and the fees to be paid for those services subject to reimbursement by the Commission. The Commission shall approve or deny this request within  ten working days; and

Z.  HRM shall be responsible for managing compliance with all applicable    environmental rules and regulations. 

6.    PAYMENTS TO HRM:

A. Based upon the approved Operating Budget developed pursuant to this Agreement, the Commission shall provide HRM with sufficient funds each week, in advance of when they will be needed, to pay for all budgeted expenses of HRM as they become due, in accordance with provisions of state law and Generally Accepted Accounting Principles, under the procedures set forth in subsections B and C below.

B. Based upon the current approved Operating Budget, HRM shall, on a weekly basis, record and report all costs, fees, assessments, taxes, and other charges that are necessarily incurred for the proper and prudent management of the Railroad (the “Incurred Expenses”), and the Commission shall promptly pay them directly or provide HRM with funds to pay them as they become due.  

C. By the 10th day of each month commencing in February 2012, HRM shall submit to the Commission in writing, records, in a format to be approved by the Commission and agreed to by HRM, of all revenues received and Incurred Expenses paid by HRM during the preceding month. The Commission shall review the records submitted and shall notify HRM promptly of any expenditures that it deems inappropriate as being outside the Operating Budget. If such notice is not given by the Commission within 10 days of receiving the records submitted by HRM, the expenditures shall be deemed to have been accepted by the Commission. 

D.  As compensation for the management of the Railroad, the Commission shall pay HRM a guaranteed management fee determined and payable in monthly installments as follows:

PERIOD

GUARANTEED FEE
MONTHLY AMOUNT


1/1/12 - 6/30/12


$120,000


$20,000


7/1/12 - 6/30/13


$180,000


$15,000


7/1/13 - 6/30/14


$120,000


$10,000


7/1/14 - 6/30/15


$120,000


$10,000


7/1/15 - 6/30/16


$120,000


$10,000


7/1/16 - 6/30/17


$120,000 


$10,000

The management fee due for each month shall by paid by the Commission to HRM by the 15th day of that month.

E. In addition to the guaranteed management fee specified in the preceding Section D, HRM will be entitled to earn additional Incentive Payments by increasing ridership of paid ticketed passengers riding on regularly scheduled or Special Event Trains from Antonito and Chama.  A regularly scheduled train (“Regular Train”) is considered a train that includes Osier in the train ride and/or has a ticket priced as such.  The definition of “Special Event Train” is any train with a ticket price less than a Regular Train.   Examples of Special Event Trains include but are not limited to “Polar Express,” “Day Out With Thomas” and “Pumpkin Patch Trains”  The Ridership Goals on the Railroad as follows: 

ANNUAL 

(FISCAL YR)

RIDERSHIP

        

ADDITIONAL



    GOAL



INCENTIVE PAYMENT 


   40,000



  
$  76,000


   45,000



  
$152,000


   50,000



  
$228,000


   55,000



  
$304,000


   60,000



 
$380,000

An annual (fiscal year) incentive fee will be paid based on the above schedule. For purposes of meeting the foregoing ridership goals, the credit of each ticket sold for “Polar Express”, “Day Out With Thomas”, and other “Special Event Trains” in the approved Operating Budget will be the equivalent of one-half passenger only;   The Commission will pay the applicable Incentive Payment or Incentive Payments to HRM on or before the last day of the Commission’s fiscal year during which the Ridership Goals are achieved 

The payment of Incentive Payments earned by HRM will be contingent on sufficient funds being available to make the payments.  If sufficient funds from current year’s operations are not available to pay Incentive Payments during the fiscal year when they are earned, the unpaid amount will be carried over to succeeding fiscal years and paid to HRM if and when sufficient funds become available while this Agreement remains in effect.  

Regardless of the availability of funds for making Incentive Payments, HRM shall have the option at any time to elect to receive in-kind payments of some or all of Incentive Payments that have been earned by means of using maintenance of way and other mobile equipment belonging to the Railroad on The Durango & Silverton Narrow Gauge Railroad at times when such equipment is not needed on the Railroad.  The amount of such in-kind payments will be determined based on the applicable reimbursement rates contained in the Rental Rate Blue Book – Railroad Equipment.  HRM shall furnish the Commission with a written report of each such in-kind Incentive Payment showing the equipment used off-line, the date or dates of use, and the amount of the applicable reimbursement rate to be applied to Incentive Payments. Any use of such equipment shall be approved by the Commission in advance of such use.    

F. HRM shall coordinate any activities with the Commission’s contractor for the operation of meal and concession service at the Osier Colorado facility.  The concession fees will be deposited in the Commission Account. The Operating Budget will reflect the HRM expense associated with supporting these activities.

      7. OWNERSHIP OF PROPERTY:

A.
The Commission owns the Agreement Property and any property purchased with funds provided by the Commission for Incurred Expenses.  

B. If HRM uses the Railroad’s existing software reservation system for train operations for the term of this contract, the reservation software and all data derived through its use will be the property of the Commission. HRM may instead, in its discretion, use its own software reservation system, in which event the Commission shall not acquire an ownership interest in the reservation software but the data relating to train operations of the Railroad shall be made available to the Commission on a full time basis, via a computer connection in the Commission office.  

C.  HRM will submit to the Commission, along with its annual audit, an inventory separately setting forth all tangible personal property of HRM and all personal property of the Commission currently housed at HRM’s offices or any other site within the control of HRM.  HRM shall clearly designate any HRM tangible personal property housed or brought on to the premises owned by the Commission as HRM’s property. Any property not so inventoried and designated as the property of HRM shall be presumed to be the property of the Commission.

8.
RECORDS AND AUDIT: HRM shall maintain for three years, detailed records which indicate the date, time and nature of services rendered and expenses incurred.  These records shall be subject to inspection by the Commission and the New Mexico or Colorado State Auditor.  The Commission shall have the right to audit billings both before and after payment; payment under this Agreement shall not foreclose the right of the Commission to recover excessive and/or improper payments.  During the term of this Agreement, all records will be stored at the Railroad’s office in Chama, New Mexico. After the contract term, the records may be removed to HRM’s corporate office in Durango, Colorado

9.
ISSUANCE OF AUDITED FINANCIAL STATEMENT:  HRM shall provide audited financial statements for each HRM fiscal year ending December 31 to the Commission prior to 120 days after the end of the fiscal year.

10.
  CONDITIONS AND CONTINGENCIES: Federal or State shutdown orders may require a reduction in force and in the event of any shutdown orders the Parties agree to cooperate and discuss what changes in the management of the Railroad and this Agreement are required.

11. TERMINATION OF AGREEMENT:  The Commission or HRM may terminate this Agreement for cause, by providing a 15-day written notice with an additional 30-day corrective action period before final termination if termination is sought for cause. The Commission or HRM may also terminate this Agreement without cause by providing a 120-day written notice. A termination for “cause” is defined as the failure of either Party to comply with the terms of this Agreement or with applicable law and governmental rules and regulations, or the failure of HRM to continue to be a “fully capable, qualified and fiscally responsible” manager or to provide “continued rail service” as required by Colorado and/or New Mexico statute.  This provision in no way limits any rights or remedies to which either Party may be entitled under the terms of this Agreement or under the laws of Colorado and/or New Mexico.

12. INSPECTION:  The Commission reserves the right to inspect the Agreement Property, for the purpose of determining HRM’s compliance with this Agreement.  Rail inspection vehicles may be used to inspect the Agreement Property; provided, however, that any rail inspection vehicles under the control of HRM shall not be operated independently by the Commission or its representatives, but any of said vehicles shall be operated by duly appointed representatives of HRM.  Upon reasonable request HRM agrees to provide a suitable rail inspection vehicle and a qualified driver to take the Commission or its authorized representatives on an inspection of the Agreement Property.  The use of the driver and rail inspection vehicle shall not be unreasonably withheld by HRM. The inspection shall not interfere with the operation of the Railroad.

13. PROTECTION OF COMMISSION PROPERTY: HRM shall use ordinary care in managing the operation and maintenance of the Railroad and be responsible for maintaining the Agreement Property (i) in good repair and operating condition, ordinary wear and tear excepted, (ii) in accordance with prudent Class III railroad industry maintenance practices as in existence during the term of this Agreement, and (iii) free and clear of any and all liens including mechanic’s or materialmen’s liens. Any insurable claim against HRM for loss or damage of Agreement Property shall be limited to the insurance coverage provided by the Commission under Section 14 of this Agreement.  

14.  INSURANCE:

A. During the term of the Agreement, the Commission agrees to obtain and maintain in force and effect at all times, and its sole expense, policies of insurance with responsible carriers authorized to do business in Colorado and New Mexico and approved by Commission’s insurance broker, providing insurance coverage with the following terms, kinds and minimum amounts:

(1) Commercial Railroad General Liability Insurance 

a. An accident limit of not less than $15,000,000 with an aggregate limit not less than $30,000,000 

b. If on a Claims-Made basis, coverage is to be maintained  for two years beyond the performance period of this Agreement

c. A self-insured retention of no more than $25,000 

d. Naming HRM as Second Named Insured and the Durango & Silverton Narrow Gauge Railroad as an Additional Insured to the extent that it’s personnel, equipment and/or other property are used occasionally by HRM in carrying out this agreement. 


(2) Liquor Liability, with a limit of $3,000,000, provided as a separate policy or as an Extension of Commercial Railroad, with HRM as  Second Named Insured. 


(3) Auto Liability Insurance, for vehicles owned, hired, or nonowned  by the Commission:

a. Minimum Combined Single Limit of $1,000,000

b. Naming HRM as Additional Insured.


(4) Commercial Railroad Property Insurance 

a. In such amounts as Commission may deem appropriate, but not less than $15,000,000

b. On such “Agreement Property” as Commission may deem it appropriate to carry insurance. 

c. With such deductibles or Retentions as Commission may deem appropriate for the property insured.

d. Naming HRM as an Additional Insured for Property Insurance other than Business Income and Extra Expense.

B. During the term of the Agreement, HRM agrees to obtain and maintain in force and effect at all times policies of insurance with responsible carriers authorized to do business in Colorado and New Mexico and approved by Commission’s insurance broker, providing insurance coverage with the following terms kinds and minimum amounts:

(1) Workers Compensation Insurance


(2) Employment Practices Liability Insurance

a. With a limit of $1,000,000 per occurrence 

b. Naming the Commission as an Additional Insured


(3) Automobile Liability Insurance for Vehicles owned, hired or nonowned by American Heritage Railways, Inc or its subsidiaries other than buses of livery vehicles

a. With a Combined Single Limit of at least $1,000,000 for any other vehicles used under this agreement 

b. Naming the Commission as an Additional Insured


(4) The cost of the insurance shall be borne by the Commission except for the Automobile Liability Insurance for Vehicles owned, hired or non-owned by American Heritage Railways, Inc or its subsidiaries, which shall be paid by HRM.


C. The insurers will provide:

a.  Written confirmation that the policies required by Section 14 are in effect at the time this agreement becomes effective.

b. The insurers will provided the certificates of insurance evidencing the insurance coverage required by Section 14 to the insured parties within 10 days after this agreement becomes effective.

c. The insurers will provide the policies of Insurance evidencing the insurance coverage required by Section 14 to the insured parties with 45 days after this agreement becomes effective or as soon as practicable thereafter.  


D. The Policies shall expressly provide that the insurance required hereunder may not be cancelled or materially altered without at least thirty (30) days advance written notice to the insured Parties, with the exception of nonpayment of premiums.  


E. All insurance maintained pursuant to this Section 14 shall provide insurer’s waiver of its right of subrogation with respect to public liability and property insurance, set-off or counterclaim or any other deduction, whether by attachment or otherwise, in respect of any liability against HRM. as an additional or Named Insured.  

     15.  COMPLIANCE: EXCEPTIONS AND CONTINGENCIES:

A.  HRM will manage the Railroad operations and designated capital projects in accordance with this Agreement, Operating Budget and other applicable Project plans, including implementing appropriate controls and procedures to manage costs.  While HRM will use its best efforts to manage the Railroad operations in accordance with the approved Operating Budget and to achieve the cumulative financial results targeted therein, HRM may use its discretion as to the handling of individual categories of items in the budget.

B.   Either Party may propose in writing a variance, change or exception to the approved Operating Budget or otherwise in the operation of the Railroad.  The Parties agree to discuss in good faith any such proposal as well as any performance, financial or other issues concerning this Agreement, the Operating Budget or the operation of the Railroad.

C.  If, as a result of Railroad operations, the Railroad experiences a cumulative cash operating deficit (the “Deficit”) which is outside of the guidelines of the approved Operating Budget, both Parties acknowledge that they have an affirmative obligation to develop solutions for the Deficit and to promptly and cooperatively seek financial relief from all potential sources of funds.  The Parties acknowledge that the results of operations of the Railroad will be different from the agreed upon approved Operating Budget and that the Operating Budget will establish guidelines for dealing with budget deficits, prices or other cost increases, revenue shortfalls, timing differences, forecast variances and other variables.

16. GENERAL PROVISIONS AND TERMS:

A. COMMISSION LIABILITY EXPOSURE.  Notwithstanding any other provision of this Agreement to the contrary, no term, or condition of this Agreement shall be construed or interpreted as a waiver of any provision of the New Mexico Tort Claims Act and the Colorado Governmental Immunity Acts, as now or hereafter amended.  The Parties hereto understand and agree that liability for claims for injuries to persons or property arising out of the negligence of the States of Colorado and New Mexico, its departments, institutions, agencies, boards, officials and employees is controlled and limited by the provisions of §24-10-101, et seq., C.R.S., as now or hereafter amended, §24-30-1501, et seq., C.R.S., as now or hereafter amended, NMSA 1978, §41-4-1, et seq., as now or hereafter amended.  Any provision of this agreement, whether or not incorporated herein by reference, shall be controlled, limited and otherwise modified so as to limit any liability of the Commission to the above-cited laws.

B.
CONTRACTORS DIRECTLY HIRED BY COMMISSION FOR CAPITAL PROJECTS:  The Commission shall require all contractors directly hired by the Commission to perform Capital Projects on the Railroad to name HRM as an additional insured on such contractor’s liability insurance policy and as an additional party to be indemnified by such contractor under any indemnity provision in favor of the Commission.

C. Product of Service Copyright:  All materials developed or acquired by the HRM under this Agreement shall become the property of the Commission and may be required to be delivered to the Commission no later than the termination date of this Agreement.  Nothing produced, in whole or in part, by the HRM under this Agreement shall be the subject of an application for copyright or other claim of ownership by or on behalf of the HRM.

D. INDEPENDENT CONTRACTOR:  HRM is and acknowledges that it and its employees, agents and subcontractors are independent contractors performing services for the Commission and are not employees of the States of Colorado or New Mexico or employees of the Commission.  HRM and its agents, employees, subcontractors or others acting for or on behalf of HRM will not accrue leave, retirement, individual health, medical, disability or life insurance, bonding, use of state vehicles or any other benefit afforded to employees of the States of Colorado or New Mexico as a result of this Agreement.  Both Parties acknowledge and agree that the Commission has and will have no employees for the purposes of this Agreement.

E. TAXES:  HRM acknowledges and agrees that all sums received by it pursuant to this Agreement are reportable by it to the appropriate Federal and State authorities for income and other applicable taxes, unless and to the extent HRM is established and operated as a valid tax exempt organization under applicable federal or state law, in which case HRM will file all required tax and information returns.

F. NO ASSIGNMENT:  HRM shall not assign or transfer any interest in or obligation undertaken in this Agreement or assign any claims or entitlements for money due or to become due pursuant to this Agreement without the prior written consent of the Commission.

G. OBLIGATION OF THE COMMISSION LIMITED TO AGREEMENT:  The Commission is only obligated to HRM and otherwise to the extent of the terms of this Agreement and then only to the extent of such obligations subject to the conditions and contingencies stated in this Agreement.  HRM shall not bind or purport to bind the Commission or the States of Colorado or New Mexico for any obligating duty or act not expressly assumed and undertaken by the Commission in this Agreement and then only in strict accordance with the limits of such obligation, duty or act.

H. CONFLICTS OF INTEREST:  HRM states and represents to the Commission and otherwise that it has no interest and shall not acquire or permit any interest, direct or indirect, which would or could conflict in any manner with the performance of services, duties and obligations required of it by and pursuant to this Agreement.  HRM further agrees that in the conduct and performance of this Agreement, no person or entity having such an interest shall knowingly be employed or retained for any purpose by it.  The Commission is aware that HRM is commonly controlled with The Durango & Silverton Narrow Gauge Railroad Company (the “DSNGR”), through joint ownership by American Heritage Railways, Inc., and hereby approves that arrangement and agrees that no conflict of interest will be deemed to exist as a result of it; and the Commission further agrees that HRM may contract with DSNGR in carrying out this Agreement.  

I. COMPLIANCE WITH LAWS:  HRM and the Commission each acknowledges and agrees that at all times pertinent to its duties, obligations and responsibilities pursuant to this Agreement that it will comply with all applicable laws, rules, regulations, contracts and agreements.

J. NOTICES:  All notices required or to be provided by either of the Parties to this Agreement shall be given in writing and deposited in the United States mail first class postage prepaid and addressed to the Parties as follows:


The Commission:  PO Box 561 Antonito, CO  81120


HRM:    479 Main Avenue, Durango, CO 81301.

Notice of termination shall be sent by certified mail return Receipt Requested.  The addresses to which notices are to be mailed may be changed by written notice given by such party to the other.

K. CAPTIONS:  The captions are contained in this Agreement for the convenience of the reader and in no way limit, define, enlarge or change the terms, scope and provisions of this Agreement.

L. SEVERABILITY:  If any clause, term or provision of this Agreement is held to be illegal, invalid or unenforceable by a court of law with jurisdiction during the term of this Agreement, then and in that event the remainder of this Agreement, shall remain in force and in effect.

M. WAIVER:  No provision of this Agreement shall be deemed to have been waived by either party unless such waiver is in writing signed by the party making the waiver and addressed to the other party, and no custom or practice which may evolve between the Parties during the term or this Agreement shall be construed to waive or lessen the right of either Party to insist upon the performance by the other party in strict accordance with the terms of this Agreement; further, the waiver by any party of any term, promise, condition or representation of this Agreement shall not operate as a waiver of a subsequent breach of the same term, promise, condition or representation.

N.
NO CHANGE IN BUSINESS STRUCTURE:  HRM shall not materially change or alter its business structure during the term of this Agreement, without the prior written consent of the Commission.  HRM shall not dispose of all or substantially all of its assets and will not join, merge or consolidate into another business structure or permit another business structure to merge or consolidate into it unless the serving, resulting or consolidated organization assumes it is capable of and agrees in writing to assume and perform all of the duties, obligations and responsibilities of HRM pursuant to this Agreement and the Commission agrees to such in writing.  Nothing in this section, however, shall be construed to inhibit HRM from modifying its internal organizational structure to achieve greater efficiencies or to reduce its operating expenses.

O. ENTIRE AGREEMENT:  This Agreement, together with the Operating Budget and all Exhibits hereto, represents the entire agreement between the Parties concerning the subject matter of this Agreement.  No prior conditions, terms, agreements or understandings, verbal or otherwise, of the Parties with respect to this Agreement shall be valid or enforceable unless expressly embodied in this Agreement and if not shall be deemed abandoned.

P. AMENDMENT: This Agreement may not be amended, changed, modified or altered without the written consent of both Parties, including the specific language of the amendment in such consent.

17. AUTHORITY AND APPROVALS:  The Parties to this Agreement have attempted to comply with the Enabling Statutes and the laws of the States of Colorado and New Mexico, but if the Offices of the Attorneys General of the two states agree that amendments to this Agreement are necessary, the Parties agree to promptly negotiate the required amendments. HRM warrants that it possesses the legal authority to enter into this Agreement and that it has taken all actions required by its procedures, by-laws, and/or applicable law to exercise that authority, and to lawfully authorize its undersigned signatory to execute this Agreement and to bind the HRM to its terms.  

18.
 FORCE MAJEURE:  Except as may be specifically otherwise provided in this Agreement, neither party shall be liable for delay in performance or for non-performance directly occasioned or caused by Force Majeure.  Force Majeure means any event beyond the reasonable control or foresight of the party claiming to be affected thereby including without limitation acts of God, storms, severe weather, climatological conditions, war, fire or an extraordinary threat of fire, strikes of general application, acts of the public enemy, terrorism or threats of terrorism, insurrections, riots or rules, regulations or orders of any governmental authority asserting jurisdiction or control, compliance with which makes continuance of operations impossible. Upon occurrence of Force Majeure, the party affected shall give prompt notice thereof to the other party and shall, at its cost and expense, do all things reasonably possible to remove or mitigate its effects.  In the event of suspension, the obligations under all indemnity provisions of the Agreement remain in full force and effect.

19 This management agreement is entered into as of the date first above written and becomes effective as of date all insurance required under Section 14 of this Agreement is in full force and effect.

IN WITNESS WHEREOF, the Parties hereto have executed this Management Agreement on the day and year first written above:

Heritage Rail Management, L.LC.

___________________________

By:  Allen C. Harper, President and CEO

Cumbres and Toltec Scenic Railroad Commission

___________________________

By: Randy Randall, Chairman      

Approved by the Commission on:

DATE: December   ___, 2011

Commission Secretary:____________________________
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